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ARTICLE I. CABLE TELEVISION
FRANCHISE

DIVISION 1. MILLENNIUM DIGITAL MEDIA
SYSTEMS, LLC

Ord. No. 177-B eff. Jan. 2, 2002

An ordinance granting a nonexclusive Fran-
chise to MILLENNIUM DIGITAL MEDIA SYS-
TEMS, L.L.C., to install, construct, operate, ex-
tend and maintain a reception and distribution
system for television and other audiovisual and
electronic signals including Cable Information
Services throughout the City of Portland; to set
the terms and conditions of the Franchise; to
establish rates and charges therefore and the
procedure for changing rates and charges as de-
termined by federal or state law; to establish
procedures and regulations relating to termina-
tion, revocation or surrender of the Franchise; to
provide for indemnification, bonding and insur-
ance; and to establish penalties for violation of
this Ordinance.

THE CITY OF PORTLAND ORDAINS:

Sec. 1. Title.

This Ordinance shall be known as the "Cable
Television Franchise Ordinance between the City
of Portland, Michigan and MILLENNIUM DIGI-
TAL MEDIA SYSTEMS, L.L.C." and may be cited
as such.

Sec. 2. Definitions.

(A) Unless the particular provisions or the
context requires, the definitions and provisions
contained in this section and in section 1.02 of
Ordinance No. 133 entitled Cable Television Or-
dinance, shall govern the construction, meaning
and application of words and phrases used in this
ordinance. The definition of each word or phrase
shall constitute, to the extent applicable, the
definition of each word or phrase which is a
derivative from it, or from which it is a derivative,
as the case may be.

(B) The definitions listed under Section 1.02 of
Ordinance No. 133, entitled "Cable Television
Ordinance" being O.S. No. 12.262 are each incor-
porated herein by reference as if fully set forth
herein.

Basic Cable Service is defined by the FCC as
any service tier, which includes the retransmis-
sion of local broadcast signals and any public,
educational, and governmental access program-
ming required by the Franchise of the cable
system to be provided to subscribers.

Cable Act shall mean the 1984 Cable Com-
munications Policy Act of 1984, as amended by
the 1992 Cable Competition and Consumer
Protection Act of 1992 and the 1996 Telecom-
munications Act.

Cable Information Services shall mean two-
way digital packet switched service provided
over the Cable System using a cable modem
and Internet protocol, which includes Internet
access, interactive services, information ser-
vices, electronic mail, access to newsgroups, a
web browser, Website hosting and other en-
hancements.

Cable Service shall mean:

(a) the one-way transmission to subscrib-
ers of video programming, or other
programming service; and

(b) subscriber interaction, if any, which
is required for the selection or use of
such video programming or other
programming service.

Cable System shall mean a facility, consist-
ing of a set of closed transmission paths and
associated signal generation, reception, and
control equipment that is designed to provide
Cable Service which includes video program-
ming and/or Cable Information Service and
which is provided to multiple subscribers within
the City.

City Council or Council means the City
Council of the City of Portland, Michigan.

Channel is a signaling path provided by the
grantee of this Franchise, and the cable televi-
sion system to relay to subscriber terminals,
television broadcast programs that are re-
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ceived off the air, obtained by microwave, direct
connection to a television broadcast station,
satellite delivered or locally originated.

Converter is an electronic devise, which con-
verts signals to a frequency not susceptible to
interference within the television receiver of a
subscriber and by an appropriate channel se-
lector; also permits a subscriber to view all
signals delivered at designated dial locations.

Franchise or Franchise agreement means
and includes any authorization granted here-
under in terms of a Franchise, privilege, per-
mit, license or otherwise to install, construct,
operate, extend and maintain a cable television
system within the area of the City specified in
this Ordinance.

The words Franchisee, Franchise holder, and
Grantee, as used in this Ordinance, are inter-
changeable and refer to the cable television
company Michigan Broadband, LLC.

The word person means and includes one or
more individuals, firms, corporations, associa-
tions, partnerships, or organizations or any
kind, and combination thereof.

Public channels shall mean channels, which
are dedicated to the public interest, according
to the following categories: 1) public access, 2)
educational use, and 3) local government pur-
poses.

State of the Art shall mean a cable system
with technical performance, capacity, equip-
ment, components, construction techniques and
service equal to that which has been developed
and demonstrated by existing cable television
operators and reputable equipment suppliers
to be workable in the field, which is at least as
modern and technologically advanced as gen-
erally accepted, which is reasonably available
and feasible to install, which is in use by at
least some other cable systems in comparable
areas of equivalent population and system size
(excepting only systems that are experimental,
a pilot or demonstrational), which customers
have paid for in at least other comparable
markets for at least a year, which is justified by
reasonably predictable subscriber demand and
a willingness to pay a reasonable rate for such

services, which is based on a reasonable pro-
jected rate of return on investment derived
from the additional or upgraded capacity, and
which investment can be amortized over a
period of time which is both reasonable and
customary in the cable television industry.

Subscriber revenue is any and all compensa-
tion and other consideration in any form, paid
by any subscriber arising from the sale of all
services to the subscribers.

Subscriber service drop shall mean each ex-
tension wiring from the franchisee's distribu-
tion lines to a subscriber's building.

(Ord. No. 177C, § 1, eff. 6-29-2006)

Sec. 3. Grant and acceptance of Franchise.

The City hereby grants to Franchisee the
nonexclusive Franchise and right to erect, install,
construct, reconstruct, replace, remove, repair,
maintain, operate in or upon, under, above, across
the streets, avenues, highways, sidewalks, bridges,
and other public ways, easements, and rights-of-
way as now existing and all extensions thereof,
and additions thereto, in and belonging to the
City, all necessary poles, wires, cables, coaxial
cables, transformers, amplifiers, underground con-
duits, manholes and other television, radio and
other audiovisual and/or electronic signal and/or
radio conductors and fixtures for the sole purpose
of the ownership, maintenance and operation in
the City a cable communication system for televi-
sion, radio and other audiovisual and/or elec-
tronic signals to provide Cable Service and Cable
Information Services in the City of Portland, all
in strict accordance with the laws, ordinances and
regulations of the United States of America, the
state of Michigan, and the City, as now existing or
hereafter adopted or amended. This franchise
does not constitute the permit which may be
required by Act No. 179 of the Michigan Public
Acts of 1991, as amended, or Ordinance [190] (the
Portland Telecommunications Ordinance), which
if required must be obtained separately from the
City of Portland.

Franchisee hereby accepts the Franchise and
warrants and represents that it has examined all
of the provisions of the City of Portland Cable
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Television Ordinance, and this Franchise ordi-
nance; and it accepts and agrees to all the provi-
sions contained therein.

Sec. 4. Term and assignability.

(A) The term of this Franchise shall be ten (10)
years from the effective date hereof unless sooner
terminated as provided in this Franchise Agree-
ment or the Cable Television Ordinance.

This Franchise Agreement may be renewed one
(1) time for an additional five (5) year term upon
the written request of the franchisee. In the event
such a request is received, the renewal shall be
approved unless the City finds that the franchisee
is in violation of any term or condition of this
Franchise Agreement. Except as provided for in
the preceding two sentences, any additional re-
quests for a renewal of this Franchise Agreement
shall be treated in accordance with applicable
Laws and the Ordinance.

(B) This Franchise (or any renewals thereof)
shall not be renewed more than two years prior to
expiration of the Franchise term.

(C) This Franchise shall be terminable by the
City for cause, in the manner provided hereinaf-
ter and/or in the Cable Television Ordinance.

(D) The franchisee shall not transfer, sell nor
assign the rights granted to it by this ordinance
without the express consent of the City Council.
The said consent of City Council may not be
unreasonably refused or withheld, provided, how-
ever, the proposed assignee shows financial re-
sponsibility as determined by council and agrees
to comply with all provisions of this Ordinance
and the Cable Television Ordinance. Consent of
the City shall not be required for the assignment
of, or the granting of a security interest in, this
Franchise agreement or the cable system for the
purpose of securing indebtedness.

Sec. 5. Territorial extent of Franchise; An-
nexation.

(A) The franchisee is authorized to operate
throughout the entire territory within the corpo-
rate limits of the City, subject to the right of the
City, after notice and hearing by the City Council,
to eliminate from the Franchise, any portion of

the City not then being served by the franchisee
and to award a Franchise for said excluded por-
tion to another qualified applicant, and the City
specifically retains the right to award to other
franchisees the right to operate a cable system in
the City of Portland.

(B) The franchisee shall, within 12 months of
the date of annexation, extend services to any
unserved residential area, which becomes an-
nexed to the City after the effective date hereof.

Sec. 6. Effective date.

This Franchise ordinance shall become imme-
diately effective upon its publication, which pub-
lication shall be within 45 days after its adoption
by City Council, subject to acceptance by the
Grantee and subject to approval by the City
attorney of the bonds and insurance required by
the Cable Television Ordinance and this Ordi-
nance.

Sec. 7. Construction of facilities; use of ex-
isting facilities, streets, etc., restric-
tions; disposal; duties.

(A) [Construction of facilities; etc.] All poles,
cables, wires, antennas, conduits, or appurte-
nances shall be constructed and erected in a
workmanlike manner. The City shall not be held
liable for any disturbance of Grantee's installa-
tion resulting from the altering, repairing, or
installation of streets or electrical or sewer or
water installations. Grantee shall, at its own
expense, move or relocate any of the Grantee's
installations at the request of the City whenever
or wherever Grantee's installations are found by
the City to interfere with the City streets, street
grades, electrical, sewer or water installations, or
any proposed changes thereof or extensions thereto.
This Ordinance shall not be construed as to
deprive the City of any rights or privileges, which
it now has or may hereafter have to regulate the
use and control of its streets and public utilities.

(B) Local law and regulations; amendments to

ordinance; new ordinances. The franchisee shall
at all times during the life of this Franchise be
subject to all lawful exercise of the police power of
the City of Portland and to such reasonable reg-
ulations as the City and/or its departments or
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commissions shall hereinafter provide. Said reg-
ulations may expressly include a rule prohibiting
the use of the City streets or alleys for the
installation of additional poles or underground
cable, and may include regulations requiring all
or part of said transmission system to be installed
and maintained underground, provided the facil-
ities of other users of the streets are installed and
maintained underground. The police power of the
City may be exercised through amendment of the
Cable Ordinance as well as through enactment of
separate ordinances and regulations, and such
amendment shall not require consultation with
the franchisee unless such consultation is specif-
ically provided for in this Franchise as originally
granted.

(C) Repairs; public safety. The franchisee shall
at all times maintain a force of one or more agents
or employees in sufficient numbers and of suffi-
cient technical qualifications to safely, adequately
and promptly repair any structural damages to
system equipment which is located in, over, under
or upon public streets, ways, or places; and to
immediately secure the public safety in the vicin-
ity thereof, prior to, and during the making of said
repairs.

(D) Contractor qualifications. Any contractor
proposed for work of installation, maintenance, or
repair of system equipment must be properly
licensed under laws of the State of Michigan, and
all local ordinances, and be thoroughly experi-
enced in underground conduit and cable installa-
tion, in cable installation on poles, or in any other
capacity for code enforcement officer prior to
entry into contractual agreements with such con-
tractor(s).

(E) Conditions on street occupancy and loca-

tion of lines. The franchisee's system and associ-
ated equipment erected by the franchisee within
the City shall be so located as to cause minimum
interference with the proper use of streets, alleys,
and other public ways and places, and to cause
minimum interference with the rights and rea-
sonable convenience of property owners who ad-
join any of the said streets, alleys or other public
ways and places. No pole or other fixtures placed
in any public way by the franchisee shall be
placed in such a manner as to interfere with the

usual travel on such public way. Franchisee shall
install lines along and following the same courses
as existing electrical and/or telephone lines are
strung upon, over, across and under both private
property and public property. Franchisee's lines
shall not cross adjoining private property to reach
an adjacent customer without first obtaining writ-
ten permission. Franchisee shall run lines across
private property, to houses and buildings, and
inside and outside of buildings in strict accor-
dance with courses established by existing utility
lines and as approved by the property owner.

(F) Maps, Drawings, Descriptions, Plans.

(1) Prior to the erection or installation of any
towers, poles, guys, anchors, underground
conduits, manholes or fixtures for use in
connection with the installation, construc-
tion, maintenance or operation of a com-
munity antenna television system under
this Franchise, the franchisee shall first
submit to the City Manager for approval a
concise description of the facilities pro-
posed to be erected or installed, including
engineering drawings, if required, to-
gether with a map and plans indicating
the proposed location of all such facilities.
No erection or installation of any tower,
pole, guy, anchor, underground conduit,
manhole, or fixture for use in a commu-
nity antenna television system shall be
commenced by any person until approval
therefor has been received from the City
Manager, and provided further, that such
approval shall not be unreasonably with-
held. Notwithstanding such approval, how-
ever, the City shall have the right to
inspect all construction or installation work
performed subject to the provisions of this
Franchise and make such inspections as
it shall find necessary to insure compli-
ance with the terms of this Franchise and
other pertinent provisions of law.

(2) Prior to operational connection to any
subscriber, Franchisee shall thoroughly
test the system and determine that the
same is properly functioning and ready
for connection to subscribers without ser-
vice interruption due to local system mal-
function.
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(3) Franchisee shall, upon request of the City,
provide the City with a map designating
the location of all cable television facili-
ties and equipment installed pursuant to
this Franchise. Said map shall be annu-
ally updated showing all extensions and/or
changes in said facilities and system.

(G) Compliance with all legal standards; street;

public ways, trees, shrubs. All construction, alter-
ation, or removal of system equipment or facilities
shall conform to all applicable laws and stan-
dards, federal, state and local, including the en-
tire charter and code of the City and shall further
conform to any special requirements imposed by
the City Manager or City planning commission
incidental to plan approval and/or issuance of
permits; and in case of disturbance of any street,
sidewalk, alley, public way, or paved area, the
franchisee shall, at its own cost and expense and
in a manner approved by the City Manager or the
City's designee, replace and restore such street,
sidewalk, alley, public way, or paved area in as
good a condition as before the work involving such
disturbance was done. The franchisee shall have
the authority to trim trees upon and overhanging
streets, alleys, sidewalks, and public ways and
places of the City so as to prevent the branches of
such trees from coming in contact with the wires
and cables of the franchisee, except that at the
option of the City, such trimming may be done by
it or under its supervision and direction at the
expense of Franchisee.

(H) Erection, Removal, and Common User of

Poles.

(1) No poles or other wire-holding structures
shall be erected by the franchisee without
prior approval of the City Manager or his
designee with regard to location, height,
type and any other pertinent aspect. How-
ever, no location of any pole or wire-
holding structure of the franchisee shall
be a vested interest and such pole or
structures shall be removed or modified
by the franchisee at its own expense when-
ever the City Council determines that the
public convenience would be enhanced
thereby.

(2) Where poles or other wire-holding struc-
tures already existing for use in serving
the City are available for use by the
franchisee, but it does not make arrange-
ments for such use, the City Council may
require the franchisee to use such poles
and structures if it determines that the
terms of the use available to the franchi-
see are just and reasonable.

(3) Where the City or a public utility serving
the City desires to make use of the poles
or other wire-holding structures of the
franchisee but agreement therefor with
the franchisee cannot be reached, the fran-
chisee shall permit such use for such
consideration and upon such terms as the
council shall determine to be just and
reasonable, if the council determines that
the use would enhance the public conve-
nience and would not unduly interfere
with the franchisee's operations.

(4) Prior to a construction project in which
the City shall require Franchisee to re-
move its cables from City poles and place
them into underground conduit, City shall
endeavor to provide Franchisee with at
least twelve (12) months, but no less than
six (6) months, advance written notice of
such requirement. On projects for which
the City has provided Franchisee with
such advance notice, then Franchisee shall
have sixty (60) days following the City's
request to remove its cable lines to re-
move its lines from the City's poles, un-
less a longer time is agreed to in writing
by the City.

(I) Underground Construction.

(1) In all sections of the City where the ca-
bles, wires, or other like facilities of public
utilities are placed underground, the fran-
chisee shall place it cables, wires or other
like facilities underground to the maxi-
mum extent that existing technology rea-
sonably permits the franchisee to do so,
subject to the approval of the City Man-
ager or his designee as hereinbefore pro-
vided, and as to methods of construction
and placement.
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(2) The City does not guarantee the accuracy
of any maps showing the horizontal or
vertical location of any existing substruc-
ture. In public rights-of-way, where nec-
essary, the location shall be verified by
excavation.

(3) Franchisee agrees to install facilities un-
derground when reasonably requested by
the City and to share on a pro rata basis
the cost of such underground installation
and associated restoration of the rights of
way.

(J) Additional Provisions. For the sake of clar-
ity and completeness there are hereby acknowl-
edged the additional provisions relating to con-
struction, maintenance, and repair, contained in
the Cable Television Ordinance.

(K) Disposal of Poles and Towers. Upon the
expiration, termination or revocation of any Fran-
chise granted pursuant to this Ordinance, or
should any person wish otherwise to dispose of
any tower or pole erected or installed for use in
connection with a cable television system, the
City retains the first right and option to purchase
in place such towers and poles as it may require
for their fair value based upon reproduction cost
less depreciation. Further, upon the expiration,
termination or revocation of any Franchise granted
pursuant to this Ordinance, title to all under-
ground conduit and manholes erected or installed
for use in a cable television system under rights
conferred in this Ordinance shall pass to the City
of Portland under its control over its streets,
alleys and public rights-of-way to protect them
from things injurious and dangerous to the pub-
lic.
(Ord. No. 177C, §§ 5, 6, 6-29-2006)

Sec. 8. Rights reserved by City.

(A) This Franchise is subject to the right of the
City by resolution of its council to revoke subject
to the provisions of this agreement.

(B) This Franchise is subject to all applicable
provisions of City ordinances and the City char-
ter, and any amendments thereto, whether made
prior to or after the inception of the Franchise.

(C) This Franchise is subject to the right of the
City:

(1) To revoke the same for misuse, nonuse, or
the failure to comply with the provisions
of the cable ordinance, or any other local,
state or federal laws, or FCC rules or
regulations.

(2) To require proper and adequate extension
of plant and service and maintenance
thereof at the highest practicable stan-
dard of efficiency, and specifically to re-
quire extension of subscriber service to all
residents of the City.

(3) To adopt FCC customer service standards
and to prevent unjust discrimination in
service or rates. Nothing in these stan-
dards shall be construed to prevent or
prohibit: (a) The City and the Grantee
from agreeing to customer service require-
ments that exceed the standards set forth
by the FCC; (b) The City from enforcing,
through the end of the Franchise term,
preexisting customer service requirements
that exceed the standards set forth by the
FCC in any section contained in this Fran-
chise agreement; (c) Any state or franchis-
ing authority from enacting or enforcing
any consumer protection law, to the ex-
tent not specifically preempted herein; or
(d) The establishment or enforcement of
any State or municipal law or regulation
concerning customer service that imposes
customer service requirements that ex-
ceed, or address matters not addressed by
the standards set forth by the FCC stan-
dards.

(4) To require continuous and uninterrupted
service to the public in accordance with
the terms of the Franchise throughout the
entire period thereof.

(5) To impose such other regulations as may
be determined by the council to be conduc-
tive to the safety, welfare, and accommo-
dation of the public.

(6) To control and regulate the use of its
streets, alleys, bridges, and public places
and the space above and beneath them.
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The franchisee shall pay such part of the
cost of improvement or maintenance of
streets, alleys, bridges, and public places,
as shall arise from its use thereof and
shall protect and save the City harmless
from all damages arising from said use;
and may be required by the City to permit
joint use of its property and appurte-
nances located in the streets, alleys and
public places of the City, by the City and
other utilities insofar as such joint use
maybe reasonably practicable and upon
payment of reasonable rental therefor;
provided, that in the absence of agree-
ment, upon application by the franchisee,
the council shall provide for arbitration of
the terms and conditions of such joint use
and the compensation to be paid therefor,
which award shall be final.

(7) To install and maintain without charge,
its own equipment upon the franchisee's
poles upon the condition that said equip-
ment shall not interfere with the opera-
tions of the franchisee.

(8) Through its appropriately designated rep-
resentatives, to inspect all construction or
installation work performed subject to the
provision of this Franchise and the Cable
Ordinance, and make such inspections as
it shall find necessary to insure compli-
ance with the terms of the Franchise, the
Cable Ordinance, and other pertinent pro-
visions of law.

(9) At the expiration of the term for which
this Franchise is granted or upon the
termination and cancellation as provided
herein, to require the franchisee to re-
move at its own expense any and all
portions of the system from the public
ways within the City.

(D) Transfer of this Franchise, or change of
ownership or control of the franchisee, is subject
to all the restrictions and conditions contained in
the Cable Television Ordinance.

Sec. 9. Maintenance.

The franchisee shall:

(A) Render efficient service, locate and repair
malfunctions promptly, and respond to

subscriber service complaints within 24
hours after notice; except where extraor-
dinary circumstances exist.

(B) Interrupt service only for good cause and
for the shortest time possible. Such inter-
ruptions insofar as possible shall be pre-
ceded by notice, and shall occur during
periods of minimum use of the system.

(C) Operate the system continuously, with
operating personnel on call 24-hours per
day; and have a toll free listed telephone
so that service requests may be placed
without long distance telephone expense.

(D) Upon request, advise the City Clerk in
writing and within fourteen (14) days of
the procedures and personnel, which shall
be available for the handling of consumer
complaints. The City Clerk, or such other
person as the City council shall designate,
shall be afforded an opportunity to review
all consumer complaints, and the method
in which the same have been handled by
the franchisee.

(E) Maintain a record accurately showing the
time, the duration, probable cause, and
action taken on all failures or outages on
the main distribution system. Any routine
or scheduled interruption of the signal for
the purpose of testing or maintenance
shall be scheduled when there will be a
minimum number of customers inconve-
nienced.

(F) Maintain records of all user and other
complaints regarding the quality of ser-
vice, equipment malfunctions and similar
matters; Franchisee shall make every good
faith effort to respond to all such com-
plaints within forty-eight (48) hours after
receipt of same, excluding Sundays and
holidays. Written records of all such com-
plaints and the resolution of same shall
be maintained by Franchisee for a one (1)
year period after origination of same and
shall include notation of the reasons why
any response is made later than the forty-
eight (48) hour period. All such records
shall be open to inspection by the City
Council or its designee at any time. At the
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end of each year, copies of those records
shall be sent to the City upon their re-
quest.

(G) Should it be impossible or impractical to
correct any malfunctions within twenty-
four (24) hours or less, then each sub-
scriber whose television reception is so
disrupted shall receive a credit from the
company in the amount of one thirtieth
(1/30) of such subscriber's monthly charge
for every additional twenty-four (24) hour
period that said subscriber's television
reception is so disrupted, unless said dis-
ruption in service was caused by an act of
God or was entirely beyond the control of
the company.

Sec. 10. Commitments by Franchisee to ex-
trinsic matters.

The franchisee hereby:

(A) Accepts and agrees to all of the provisions
of the Cable Television Ordinance, and
the obligations imposed upon it thereby,
to the same degree, and extent as if each
and every such provision were repeated
herein, and irrespective of whether any
such provision be so repeated. The fran-
chisee further accepts and agrees that,
except to the extent they may conflict
with this Franchise or be expressly mod-
ified herein, it hereby contractually binds
itself, to the City, as to all commitments
heretofore made by it to the City, relating
to construction and operation of its sys-
tem, and the services to be rendered
thereby, including all matters set forth in
its final written proposal made to the
City.

In the case of conflict or ambiguity between
this Franchise Ordinance, the Cable Television
Ordinance or the final proposal of the franchi-
see, their priorities shall be as follows, from
highest to lowest:

(1) Cable Television Franchise Ordi-
nance;

(2) Cable Television Ordinance.

(B) Represents and warrants to the City that
it has examined all of the provisions of the
Cable Television Ordinance and waives
any claims that any provisions thereof are
unreasonable, arbitrary, invalid or void;

(C) Recognizes the right of the City to make
reasonable amendments to the Cable Tele-
vision Ordinance during the term of this
Franchise upon sixty (60) days prior no-
tice to the franchisee, or without notice
with respect to emergency amendments.
It further recognizes and agrees that the
City and Franchisee shall follow FCC
guidelines and rulemaking established in
the Cable Act regarding Franchise re-
newal at the end of any Franchise term.

The Franchise granted under this Franchise
Agreement is nonexclusive. Franchisee acknowl-
edges the City's rights to grant one or more
competing franchises. To avoid unfair competi-
tion due to disparate Franchise obligations,
Franchisee may petition the City to renegotiate
this agreement as a result of potentially non-
competitive terms of this agreement.

(D) Represents and covenants that it is a
member of "Miss Dig" or equivalent un-
derground notification service approved
by the City and shall continue to be a
member thereof during the term of this
Franchise;

(E) Agrees to use its best efforts, as its ex-
pense, to actively and diligently conduct
the prosecution of all applications to the
FCC (or other governmental regulatory
bodies) necessary to permit construction
in accordance with the ordinance and this
Franchise Agreement, including but not
limited to FCC approval of said Ordi-
nance and Franchise, and any special
licenses or permission associated there-
with;

(F) Represents and warrants that it will main-
tain a business address in Michigan so
long as it is bound by this Franchise and
that it will notify the City in writing of
any change of its business office, corpora-
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tion registered agent office or name of the
corporation's registered agent within ten
(10) days of the change thereof;

(G) Represents and warrants that it is fully
capitalized to the extent necessary to per-
form all the work, obtain all the facilities
and equipment, and meet all of the com-
mitments required by this Franchise and
that it will remain fully capitalized dur-
ing the term of this Franchise;

(H) That it shall be solely responsible for any
and all damage and injury by its employ-
ees, agents, independent contractors, con-
tractors, and officers and/or of its equip-
ment to any person or property, whether
private or public, and shall hold the City
harmless from all liability for any dam-
ages or injuries whatever.

Sec. 11. Standards of service.

(A) Franchisee shall furnish reasonably ade-
quate service and facilities to the public and its
cable television system shall be installed, con-
structed, maintained and operated in accordance
with the accepted standards of the industry, in
conformity with the state of the art and any
standards of operation or maintenance for a cable
television system which may be established or
issued by the Federal Communications Commis-
sion. It is the intention of this Cable TV Franchise
Ordinance that Franchisee shall possess the fi-
nancial and technical qualifications necessary to
provide a cable television system, which will
assure its subscribers high quality service.

(B) Franchisee agrees and binds itself to ex-
tend its lines and to serve any and all applicants
for television service whose dwellings or places of
business are located in the City and who in good
faith have entered into, or signified their willing-
ness to enter into, a contract for such television
service, provided that additional charges for out-
of-way locations may be added to the installation
charges when necessary to cover extra installa-
tion costs.

(C) The television system franchised under
this Ordinance shall maintain such capacity, ca-
pability and technical standards as will enable it
to interconnect with any other cable television

system located in any outlying community, inso-
far as it is technically and economically feasible to
interconnect; and Franchisee shall make reason-
able and diligent efforts to accomplish intercon-
nection with outlying systems of other communi-
ties. However, nothing in this provision shall
prohibit the charging to subscribers, on a time-
used basis, of extra fees for cablecast channels
received from noncontiguous systems.

(D) Franchisee shall continually upgrade its
facilities, equipment, and service so that it main-
tains a "state of the art" system. Franchisee shall
install additional channel capacity as required to
keep channel capacity in excess of the demand.
Within a reasonable time, to be determined by the
franchisee and the City Council, the cable system
shall be upgraded so that it is no less advanced
than any other system of comparable size, except-
ing only systems that are experimental, pilot or
demonstrational.

Sec. 12. Franchise fee.

(A) During the term of this Franchise or any
renewal thereof, the franchisee shall pay to the
City for the use of its streets, public places and
other facilities as well as the maintenance, im-
provement and supervision thereof; and for the
regulation of activities by virtue of the Franchise,
an annual Franchise fee in an amount up to five
percent (5%) of the annual local gross subscriber
revenues, revenue derived from advertising, leased
channels, Basic, Basic Enhanced and Premium
service charges as reviewed by the franchisee.
Franchise fees will also include, upon written
notice from the City, such other revenues as the
FCC or Congress recognize in the future as a
permissible basis for computation of Franchise
fees such as Cable Information Service. The Fran-
chise fee shall be paid in addition to any other tax
or payment owed to the City by the franchisee,
including pole rental fees. Initially the Franchise
fee shall be at a rate of 3.5 percent. The City shall
notify Franchisee in writing no later than 90 days
in advance of any proposed changes in the per-
centage rate for the Franchise fee.

At such time that premium service franchise fees
are passed through to its customers. Franchisee
agrees that it will pass through these costs to its
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Portland customers in the same manner as all
other municipalities served by the franchisee's
primary headend in which the municipality re-
quires payment of franchise fees on premium
services.

(B) "Local gross subscriber revenues" shall mean
those gross revenues of the franchisee from sub-
scribers (adjusted for nonpayment and collection
expenses within the City), including revenue re-
sulting from installation and relocation charges
or from the sale of tangible property to subscrib-
ers, defined as user end equipment such as con-
verters and remotes, excluding the sale of the
franchisee's fixed assets or the potential sale of
the system. To the extent that Franchisee's books
of account do not reflect the source of any gross
subscriber revenue, that portion of gross sub-
scriber revenue allocable to Portland shall be
based on the ratio of the number of subscribers in
Portland to the number of subscribers outside the
City of Portland.

(C) Method of computation. Sales tax or other
taxes levied directly on a per subscription basis
and collected by Franchisee adjusted for nonpay-
ment and collection expenses shall be deducted
from the local gross subscriber revenues before
computation of sums due the City is made.

The Franchise fee will be paid each January
during the term of this agreement as a prepay-
ment for the year. Within ninety (90) days of the
end of each calendar year, a certified statement
from the company's C.P.A. or designee will be
provided to the City to certify revenues for the
prior year. This statement will be accompanied
with a check or a credit statement to reconcile the
payment made with actual revenue. All state-
ments shall reflect the total amount of local gross
subscriber revenues, and the charges provided for
in subparagraph (B) hereof, the deductions and
the computations for the period covered by the
statement.

(D) Right of recomputation. No acceptance of
any payment shall be construed as a release or as
an accord and satisfaction of any claim the City
may have for further or additional sums payable
as a Franchise fee under this Ordinance or for the
performance of any other obligation hereunder.

(E) Failure to make required payment. Failure
to pay any fee required by this section shall result
in automatic suspension of the Franchise granted,
and reinstatement thereof may be had only upon
resolution by the City Council, and payment of
the delinquent fee or fees plus any interest or
penalties as may be required by the resolution.
Interest shall be calculated at the prime lending
rate as then offered at Michigan National Bank.

(F) Annual financial statement. The franchi-
see shall annually file with the City Clerk a
compiled statement of revenues received from the
operation of CATV within the City of Portland
within 60 days after the close of each calendar
year, and shall make its financial records pertain-
ing thereto available to the City for inspection at
the City of Portland at any reasonable time. The
franchisee shall also make available to the City,
copies of all FCC filings and reports upon their
request.

Sec. 13. Rates, charges and refunds gener-
ally.

(A) Rates and charges.

(1) Limitations on rates. The charges made
for service of the franchisee hereunder
shall be fair and reasonable.

(B) Advance charges. The franchisee may re-
quire advance payment for installation fees and
for one (1) month's advance service fee and a
deposit fee for conversion equipment.

(C) Other governmental regulation of rates. If,
in the future, the State of Michigan or the United
States government or any regulatory agency thereof
regulates the rates of the franchisee for the ser-
vices provided for in this Franchise Ordinance,
this section shall be of no effect during such
regulation to the extent of any conflict therewith.

(D) Refunds to Subscribers.

(1) If during the terms of the Franchise the
franchisee received refunds of any pay-
ments made for television or radio sig-
nals, it shall without delay notify the City
Council and suggest a plan for flow through
of the refunds to its subscribers.
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(2) If any subscriber in less than 30 days
terminates service, for reasons listed be-
low, the franchisee shall refund to such
subscriber his initial connection charges
in full. If any subscriber terminates ser-
vice because of the franchisee's failure to
render service to such subscriber of a type
and quality, and in the manner provided
for herein, or because the franchisee ceased
to operate the system authorized herein
for any reason except expiration of the
Franchise, the franchisee shall refund to
such subscriber a portion of the initial
connection charges which corresponds to
the fraction obtained by dividing the num-
ber of months of service received by the
subscriber by twelve (12).

(E) Rate Policies:

(1) Senior citizen discount: If a subscriber is
sixty-five (65) years or older, then they
will receive a ten (10%) percent discount
from the Basic rate. Proof of age by the
subscriber is necessary for receiving the
discount.

(2) The franchisee may require a reasonable
converter deposit paid upon installation.

(3) The City retains all authority under the
Cable Act.

Sec. 14. Services to the City.

The franchisee shall provide to the City:

(A) Two channels, at no charge, located on the
subscriber distribution system, for the
purpose of providing public, educational
and governmental access. One channel,
originating at Portland City Hall, shall be
a combined public access and government
access channel. The other channel, origi-
nating at Portland High School, shall be
an educational access channel operated
by the Portland Public Schools. Franchi-
see shall provide the bandwidth and Rf
modulation equipment necessary to trans-
mit a generated signal over the subscriber
distribution system. The franchisee shall
provide equipment such as cables, modu-
lators, amplifiers and other Rf distribu-

tion equipment at no cost to the City. The
franchisee shall maintain or replace, as
needed, the cables, modulators, amplifi-
ers and other Rf distribution equipment
owned by the franchisee. The franchisee
shall provide technical advice regarding
the use and operation of the access chan-
nels at no cost to the City. The franchisee
shall provide background audio for the
access channels. Upon request, the fran-
chisee shall place NOAA weather audio
on the government access channel.

(B) A fiber optic return cable installed at City
Hall, to provide transportation of the ac-
cess channel's signal described in para-
graph (A), to the optical transition node
(OTN), which provides all residents of the
City with cable television services. The
franchisee shall provide all equipment,
including the fiber optic cable, transmit-
ter, receiver and splicing necessary to
complete the activation of the fiber optic
cable and to provide the access channel's
signal on the cable system. Where appro-
priately located, the City shall provide
conduit space for the underground instal-
lation of the fiber optic cable at no recur-
ring monthly charge to the franchisee.
The labor necessary to complete the in-
stallation of the fiber optic cable in the
City's conduit shall be provided equally
by the City and the franchisee and the
expense of which shall be borne equally
by the franchisee and the City. The ex-
pense of installing the fiber optic cable
located beyond the extent and outside of
the City's conduit shall be borne by the
franchisee. Within 3 months of the activa-
tion of the fiber option [optic] return ca-
ble, the City agrees to rescind Section 27
Liquidated Damages, of the Amendment
To Cable Television Franchise Ordinance.

(C) One outlet of Basic Enhanced service,
with no installation or monthly charge to
the City, for each City building, including
fire station(s), police station(s), City Hall
and library(s) located within 300 feet of
Franchisee's cable system. Additional out-
lets shall be provided at no monthly charge
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to the City; however, additional service
outlets shall be provided at the cost of
labor and materials. There shall be no
charge to the City for maintenance or
service.

(D) The services of its technical department
to provide technical advice and assistance
regarding the use and operation of the
local government and public access chan-
nels.

(E) Cable Information Service to a maximum
of five (5) City buildings, including fire
station(s), police station(s), City Hall and
library(s) located within 300 feet of
Franchisee's cable system. The City shall
pay a monthly service charge for said
Cable Information Service at a rate not to
exceed Grantee's actual costs of providing
the Service to City. Installation of Cable
Information service drops shall be pro-
vided at the cost of labor and materials.

(F) The labor to pre-wire up to fifteen (15)
service outlets in the new Portland City
Hall for cable television and cable infor-
mation service. Franchisee shall provide
wiring for cable television service and
City shall provide wiring for cable infor-
mation service. City shall provide engi-
neering drawings indicating the location
of outlets for the aforementioned services.

Sec. 15. Services to educational institutions.

During the continuing operation of the cable
communications system in the City, the franchi-
see shall provide to state accredited, public, pri-
vate and parochial schools in the City for educa-
tion services at least the following:

(A) As set forth in Section 14(A), one educa-
tional access channel, at no charge, lo-
cated on the subscriber distribution sys-
tem, for the purpose of educational access.
Franchisee shall provide the bandwidth
and Rf modulation equipment necessary
to transmit a generated signal over the
subscriber distribution system. The fran-
chisee shall provide, upon request, back-
ground audio for the educational access
channel.

(B) One outlet of Basic Enhanced service,
with no installation or monthly charge to
the schools, for each public, private and
parochial school located within 300 feet of
Franchisee's cable system. Additional out-
lets shall be provided at no monthly charge
to the schools; however, additional service
outlets shall be provided at the cost of
labor and materials.

(C) The shared access channel shall originate
from Portland Public High School. The
franchisee shall provide equipment such
as cables, modulators, amplifiers and other
Rf distribution equipment at no cost to
the school. The franchisee shall maintain
or replace, as needed, the cables, modula-
tors, amplifiers and other Rf distribution
equipment owned by the franchisee. The
franchisee shall provide technical advice
regarding the use and operation of the
access channel at no cost to the school.

Sec. 16. Service to Subscribers.

(A) The franchisee shall carry WKBD Channel
50 from Detroit provided on the Basic Service
during the term of this agreement or a similar
service with comparable programming that is
agreed to by the City Council, the agreement to
which shall not be unreasonably withheld. How-
ever, Council's consent shall not be required in
the event that Franchisee's deletion of WKBD's
programming is pursuant to federal law, includ-
ing any applicable regulations.

(B) Movies and programs bearing an "X" rat-
ing shall be prohibited from all channels as pro-
vided by law.

Sec. 17. Conversion equipment.

The franchisee shall provide to each subscriber
the conversion equipment necessary for the re-
ceipt of all services available on the general
distribution system. The franchisee may collect a
deposit from subscribers to insure the protection
and return of the conversion equipment. Such
deposit may be paid by the subscriber in the
amount set forth under the section entitled "Rates."
At the termination of service, the subscriber shall
receive a refund in full of his security deposits
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upon the return of the conversion devices in good
condition to the franchisee, normal wear ex-
pected. In the event the conversion device is not
returned to the franchisee or is not returned in
good condition at the termination of service, the
franchisee may retain from the security deposit
the actual cost of the conversion device or the
actual cost of repair.

Sec. 18. Prohibition of discriminatory or
preferential practices.

The franchisee shall not, in its rates or charges,
or in making available the services or facilities of
its system, or in its rules or regulations, or in any
other respect, make or grant preference or advan-
tages to any subscriber or potential subscriber to
the system, or to any user or potential user of the
system; and shall not subject any such person to
any prejudice or disadvantage. This provision
shall not be deemed to prohibit promotional cam-
paigns to stimulate subscriptions to the system or
other legitimate uses thereof; nor shall it be
deemed to prohibit the establishment of a gradu-
ate scale of charges and classified rate schedules
to which any customer coming within such clas-
sifications shall be entitled.

Sec. 19. Channel capacities.

The franchisee's cable communication system
shall be capable of carrying a combination of at
least 135 analog and digital audio and video
channels with a minimum of 115 video channels.
The cable communication system as installed
shall provide the following services and shall
possess the following minimum physical capabil-
ities:

(A) Trunk Cable shall be capable of transmit-
ting outbound from the central distribu-
tion point a combination of at least 135
analog and digital audio and video chan-
nels, passing the useable VHF and FM
spectrum and shall have the further ca-
pability of converting UHF for distribu-
tion to subscribers on the VHF bands. The
system shall accommodate, at a mini-
mum, 450 MHZ amplifier equipment.

(B) Feeder Cables. Each feeder cable and sub-
scriber drop and associated amplifiers and

electronic equipment shall be capable of
transmitting a combination of at least 135
analog and digital audio and video out-
bound channels and of passing in the
reverse direction (5-30 MHZ) data signals
from each subscriber.

(C) Nothing herein shall be construed to pro-
hibit the franchisee from increasing the
capability of the cable communication sys-
tem or constructing the same in accord
with more advanced technological stan-
dards than those presently used by the
franchisee. If channel capacity is limited
by demand at any time during this agree-
ment, Franchisee agrees to upgrade the
capacity of the cable system.

The cable system shall utilize a hybrid fiber-
coaxial architecture and be designed with the
capability to transmit forward and return signals.
Franchisee may develop, construct and operate a
cable system capable of providing nonvideo ser-
vices such as high-speed data transmission,
Internet access, local and long distance telephone
service, and other competitive services, which
Franchisee may activate in response to consumer
and business demand for such services.

Sec. 20. Indemnification; defense of litiga-
tion no recourse against city.

(A) Indemnification. Franchisee shall indem-
nify and hold harmless the City, its officers,
boards, commissions, agents, and employees,
against and from any and all claims, demands,
causes of actions, actions, suits, proceedings, dam-
ages (including but not limited to damages to City
property and damages arising out of copyright
infringements, and damages arising out of any
failure by Franchisee to secure consents from the
owners, authorized distributors or licensees or
programs to be delivered by Franchisee's cable
television system), costs or liabilities (including
costs or liabilities of the City with respect to its
employees), of every kind and nature whatsoever,
including, but not limited to, damages for injury
or death or damages to person or property, regard-
less of the merit of any of the same, against all
liability to others, and against any loss, cost and
expense resulting or arising out of any of the
same, including any attorney fees, accountant
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fees, expert witness or consultant fees, court
costs, per diem expense, traveling and transpor-
tation expense, or other costs or expense arising
out of or pertaining to the exercise or the enjoy-
ment of any Franchise hereunder by Franchisee
or the granting thereof by the City.

(B) Defense of Litigation. Franchisee shall at
the sole risk and expense of Franchisee, upon
demand of the City, made by its designee, appear
in and defend any and all suits, actions, or other
legal proceedings, whether judicial, quasi-judi-
cial, administrative, legislative or otherwise,
brought or instituted or had by third persons or
duly constituted authorities, against or affecting
the City, its officers, boards, commissions, agents
or employees and arising out of or pertaining to
the exercise or enjoyment of this Franchise, or the
granting thereof by the City.

Franchisee shall promptly pay and satisfy and
shall cause to be paid and satisfied any judgment,
decree, order, directive, or demand rendered, made
or issued against Franchisee, the City, its officers,
boards, commissions, agents, or employees in any
of these premises; and such indemnity shall exist
and continue without reference to or limitation by
the amount of any bond, policy of insurance,
deposit, undertaking or other assurance required
hereunder, or otherwise, provided, that neither
Franchisee nor City shall make or enter into any
compromise or settlement of any claim, demand,
cause of action, action, suit, or other proceeding,
without first obtaining the written consent of the
other.

(C) The franchisee shall have no recourse what-
soever, against the City or its officers, boards,
commissioners, agents or employees for any loss,
cost, expense or damage arising out of any provi-
sion or requirement of this Franchise or because
of its enforcement.

Sec. 21. Faithful performance bond.

The franchisee shall, concurrently with its ac-
ceptance of this Franchise, file with the City
Clerk and at all times thereafter maintain in full
force and effect for the term of this Franchise or
any renewal thereof, at Franchisee's sole expense,
a corporate surety bond in a reasonable company
licensed to do business in Michigan in an amount

not less than $10,000.00, renewable annually, and
conditioned upon the faithful performance of Fran-
chisee, and upon the further condition that in the
event Franchisee shall fail to comply with any one
or more of the provisions of the Franchise, there
shall be recoverable jointly and several from the
principal and surety of such bond any damages or
loss suffered by the City as a result thereof,
including the full amount of any compensation,
indemnification, or cost of removal or abandon-
ment of any property of the franchisee as pre-
scribed hereby, plus a reasonable allowance for
attorneys' fees and costs, up to the full amount of
the bond, said condition to be continuing obliga-
tion for the duration of the Franchise and any
renewal thereof and thereafter until the franchi-
see has liquidated all of its obligations with the
City that may have arisen from the acceptance of
this Franchise or renewal by the franchisee or
from its exercise of any privilege or right herein
granted. The bond shall provide that at least
thirty (30) days prior written notice of intention
not to renew, cancellation, or material change, be
given to the City by filing the same with the City
Clerk.

Sec. 22. Insurance.

(A) [Insurance to be maintained in full force.]

The franchisee shall, concurrently with its accep-
tance of this Franchise, file with the City Clerk
and at all times thereafter maintain in full force
and effect for the term of this Franchise or any
renewal thereof, at Franchisee's sole expense,
insurance in such forms and in such companies as
shall be approved by the City, such approval not
to be unreasonably withheld, to protect the City
and the franchisee from and against any and all
claims, injury or damage to persons or property,
both real and personal, caused by the construc-
tion, erection, operation, or maintenance of any
aspect of the system. The amount of such insur-
ance shall be not less than the following:

(1) General Liability Insurance.

$1,000,000.00 Per Occurrence for Bodily
Injury & Property Damage

$2,000,000.00 GeneralAggregate for Bodily
Injury & Property Damage
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$2,000,000.00 Products Aggregate for
Bodily Injury & Property Damage

(2) Commercial Automobile Insurance.

$1,000,000.00 Per Occurrence for Bodily
Injury & Property Damage

(3) Workman's compensation insurance shall
also be provided as required by the laws of
the State of Michigan, as amended.

(B) [Notice provided in event of alteration or

cancellation.] All said insurance coverage shall
provide ten (10) day notice to the City Clerk in the
event of material alterations or cancellation of
any coverage afforded in said policies prior to the
date said material alteration or cancellation shall
become effective.

(C) [Copies of all policies filed.] Copies of all
policies required hereunder shall be furnished to
and filed with the City Clerk, prior to the com-
mencement of operations or the expiration of
prior policies, as the case may be.

(D) Nonwaiver. Neither the provisions of this
section, nor any bonds accepted by the City pur-
suant hereto, nor any damage recovered by the
City thereunder, shall be construed to excuse
unfaithful performance by the franchisee or limit
the liability of the franchisee under this ordi-
nance or the Franchise for damages, either to the
full amount of the bond, or otherwise.

Sec. 23. Penalties and franchise revocation.

In case of material noncompliance with any
term of this Cable Television Franchise Ordi-
nance or the Cable Television Ordinance, the City
may assess penalties and terminate this Fran-
chise agreement in accordance with the proce-
dures in this section.

(A) Notice of Complaint. The City shall pro-
vide Franchisee with written notice of the
complaint. The Notice shall describe in
reasonable detail the alleged material non-
compliance.

(B) Opportunity to Cure. Franchisee shall have
90 days from receipt of written notice to
cure the alleged material noncompliance.
If Grantee cures the alleged material non-

compliance with the 90-day period, the
City shall provide Franchisee with writ-
ten notice withdrawing the complaint.

(C) Public Hearing. If Franchisee fails to cure
the alleged noncompliance within the 90-
day cure period, or if Franchisee provides
the City with written notice disputing the
complaint, and the parties fail to other-
wise resolve the matter, the City shall
schedule a public hearing on the alleged
noncompliance. At the public hearing,
Franchisee may present testimony, cross-
examine witnesses and deliver to the City
all evidence relevant to Franchisee's de-
fense. At the conclusion of the public hear-
ing, the City may dismiss the complaint;
defer action, or order fines or Franchise
agreement termination in accordance with
this section.

(D) Fines. For willful noncompliance with any
material provision of this cable television
Franchise ordinance or cable television
ordinance that Franchisee fails to cure
after the 90-day period, the City may
assess a fine of up to one hundred [dol-
lars] ($100.00) per day of noncompliance.
If the City finds that the complaint re-
sulted from Franchisee's good faith mis-
interpretation of this Franchise Agree-
ment, the fine shall not exceed three
hundred [dollars] ($300.00), if the noncom-
pliance continues beyond three (3) days.

(E) Termination. City Council may, after a
duly noticed public hearing, terminate
this Franchise agreement for material
and willful continuing noncompliance by
Franchisee. If Franchisee contests the ter-
mination in a court of competent jurisdic-
tion, Franchisee may operate the cable
system in accordance with this Franchise
agreement while the case is pending.

Sec. 24. Severability and preemption.

(A) Severability. It is the intent of the parties
hereto, that all provisions and sections of this
Franchise be liberally construed to protect and
preserve the peace, health, safety and welfare of
the inhabitants of the City of Portland and should
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any provision or section of this Franchise be held
unconstitutional, invalid or otherwise unenforce-
able, such holding shall not be construed as
affecting the validity of any of the remaining
provisions or sections, it being the intent that
they shall stand, notwithstanding the invalidity
or unenforceability of any particular provision or
section thereof. In the event that any portion of
this ordinance shall be inconsistent with the rules
and regulations of the FCC, and result in the
withholding of a certificate of compliance there-
from, the FCC is authorized to declare such
provision of this ordinance inoperable and autho-
rize the operation of the CATV system during the
period this ordinance is being amended. Provided,
however, that all such provisions struck by the
FCC shall be renegotiated with the City.

(B) Preemption. The provisions of this ordi-
nance shall be construed to conform to all present
requirements of the Federal Communications Com-
mission, all acts of the Congress of the United
States, and all acts and requirements of the State
of Michigan.

Sec. 25. Franchise expense.

The franchisee shall, within thirty (30) days of
its acceptance of this Franchise Agreement and
upon receipt thereof, reimburse the City up to
fifty (50) percent of its reasonable legal fees
incurred in the preparation and review of the
same, the reimbursement of which shall not ex-
ceed $2,500.

Sec. 26. Notice to be published.

The City Clerk shall publish notice in the
manner required by law to the effect that the
Cable Television Franchise Ordinance, and any
extension or amendment thereto following its
adoption by Council, is complete in the form to be
enacted by Council, is on file at the office of the
Clerk for inspection by and distribution to the
public for at least the next 4 weeks following
publication and that the City Council intends to
adopt such Franchise Ordinance in such form
thereafter.

Sec. 27. Publication and effective date.

This Ordinance shall be published in the Port-
land Review and Observer, a weekly newspaper
circulated in the City of Portland, within fifteen
(15) days following its adoption and shall take
effect on the date of publication or ten (10) days
after adoption, whichever shall be later.

Adoption Date: December 17, 2001

Publication Date: December 23, 2001

Effective Date: January 2, 2002

DIVISION 2. MICHIGAN BROADBAND, LLC

ORDINANCE NO. 177C

AN ORDINANCE TO AMEND THE CABLE
FRANCHISE AND TO APPROVE AN ASSIGN-

MENT OF THE CABLE FRANCHISE

WHEREAS, Millennium Digital Media Sys-
tems, L.L.C. ("Millennium") is currently the fran-
chisee under a Cable Television Franchise Agree-
ment ("Franchise") with the City of Portland,
Michigan ("City"), which is Ordinance No. 177B;
and

WHEREAS, Millennium has proposed to as-
sign the Franchise to Michigan Broadband, LLC
("Michigan Broadband" or the "Assignee") (the
"Assignment"), and Millennium and Michigan
Broadband have requested the City's consent to
the Assignment; and

WHEREAS, Section 4(D) of the Franchise re-
quires that the City approve any assignment or
transfer of the Franchise; and

WHEREAS, the City has agreed to consent to
the Assignment subject to the parties accepting
this Ordinance.

THE CITY OF PORTLAND ORDAINS:

SECTION 1. FRANCHISE ASSIGNED.

The City hereby consents to the Assignment of
the Franchise to Michigan Broadband upon the
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following terms and conditions, and hereby amends
the definition of "Franchisee" under Section 2(B)
of the Franchise to read as follows:

"Franchisee", "Franchise holder", and "Grant-
ee", as used in this Ordinance, are interchange-
able and refer to the cable television company
Michigan Broadband, LLC.

SECTION 2. FRANCHISE BINDING.

A. Michigan Broadband hereby acknowledges
that the transactions and actions ("Transactions")
taken pursuant to the Asset Purchase Agreement
dated February 8, 2006 ("APA") by and among
Millennium, Michigan Broadband, and their par-
ents and affiliates:

i) do not affect the binding nature of the
Franchise and the obligations of the fran-
chisee as stated therein, except as other-
wise provided herein; and

ii) do not constitute a waiver or release of
any rights or powers of the City, except as
otherwise provided herein.

B. Michigan Broadband hereby accepts all the
terms of this Ordinance and the Franchise as
modified herein.

SECTION 3. TRANSACTION COSTS.

Millennium and/or Michigan Broadband shall
reimburse the City its costs related to this fran-
chise assignment, not to exceed $5,500. Such
payment shall be made to the City within thirty
(30) days of receipt by Millennium and Michigan
Broadband of reasonable and appropriate docu-
mentation from the City reflecting any costs,
including but not limited to legal services and
publication costs, related to this franchise assign-
ment.

SECTION 4. ASSIGNMENTS AND TRANS-
FERS.

Michigan Broadband may, without obtaining
prior consent of Grantor, from time to time: (a)
assign or transfer its assets, including the Fran-
chise, provided however, that such assignment or
transfer is to a parent or subsidiary of Michigan
Broadband or another entity under direct or indi-
rect control of the parent of Michigan Broadband

and that such assignment does not require ap-
proval of the City under Section 4 of the Fran-
chise; (b) restructure its debt or change the own-
ership interests among its equity participants,
and/or its affiliates; (c) pledge or grant a security
interest in its assets, including but not limited to
the Franchise, or of interests in Michigan Broad-
band, to any lender(s) for purposes of securing
indebtedness.

SECTION 5. UNDERGROUND INSTALLA-
TIONS.

Section 7 of the Franchise is hereby amended
to add Section 7(I)(3), which reads as follows:

Franchisee agrees to install facilities under-
ground when reasonably requested by the City
and to share on a pro rata basis the cost of such
underground installation and associated resto-
ration of the rights of way.

SECTION 6. REMOVAL FROM POLES.

Section 7 of the Franchise is hereby amended
to add Subsection 7(H) (4), which reads as follows:

(4) Prior to a construction project in which
the City shall require Franchisee to re-
move its cables from City poles and place
them into underground conduit, City shall
endeavor to provide Franchisee with at
least twelve (12) months, but no less than
six (6) months, advance written notice of
such requirement. On projects for which
the City has provided Franchisee with
such advance notice, then Franchisee shall
have sixty (60) days following the City's
request to remove its cable lines to re-
move its lines from the City's poles, un-
less a longer time is agreed to in writing
by the City.

SECTION 7. PRIOR DEFAULTS.

The City reserves all rights against Michigan
Broadband and Millennium concerning defaults
under the Franchise discovered after the Effec-
tive Date of this Ordinance. Michigan Broadband
agrees that it will not contend directly or indi-
rectly that any defaults or failures to comply with
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the Franchise which may have occurred prior to
the closing of the Transactions are waived, includ-
ing but not limited to the following:

(a) the ability of the City to obtain redress for
prior defaults, such as recovery of any
underpayment of Franchise fees;

(b) the ability of the City to enforce in the
future any Franchise terms which may
not have been enforced in the past.

SECTION 8. CONDITIONAL TERMS.

With the exception of Section 3 above, the
obligations of Millennium and Michigan Broad-
band under this Ordinance and the City's consent
to the Assignment become effective upon the
Closing Date of the transactions contemplated by
the APA, but such consent and obligations shall
be null and void if the Closing Date occurs after
December 31, 2006. The obligations of Millen-
nium and Michigan Broadband with regard to
Section 3 become effective upon the adoption by
the City of this Ordinance.

SECTION 9. NOTIFICATION.

Within thirty (30) days of the Closing Date,
Michigan Broadband shall notify the City in writ-
ing of the date on which the closing occurred by
written notice to the City Manager, Tom Dempsey,
259 Kent Street, Portland, MI 48875 with a copy
to John W. Pestle of Varnum, Riddering, Schmidt
& Howlett LLP, 333 Bridge Street, NW, Suite
1700, Grand Rapids, Michigan 49504. All notices
to Michigan Broadband shall be addressed to: 401
Kirkland Parkplace, Suite 410, Kirkland, Wash-
ington 98033, Attention: Steve Weed and Jim
Penney.

SECTION 10. REPRESENTATIONS.

Each party agreeing to this Ordinance hereby
confirms and represents to the other parties that
the representative signing this Ordinance on be-
half of such party has all necessary authority to
sign on behalf of such party. The City confirms
and represents to Millennium and Michigan Broad-
band that (a) the Franchise was duly issued, is
valid and enforceable in accordance with its terms,
and is in full force and effect; (b) other than as set
forth in this Ordinance, there have been no amend-

ments or modifications to the Franchise as a
result of this Assignment; (c) to the best of the
City's knowledge and belief there are no defaults
under the Franchise and no event has occurred
and is continuing which, with the giving of notice
or passage of time, or both, could constitute a
default thereunder; and (d) upon the consumma-
tion of the Assignment, the duly authorized fran-
chisee under the Franchise will be Michigan Broad-
band.

SECTION 11. COUNTERPARTS.

This Ordinance may be signed in counterparts
with individual signatures on separate pages and
the pages then assembled to form a complete
document, and upon all parties signing this Ordi-
nance, it shall be final and binding upon all the
parties.

SECTION 12. CONFLICTS.

In the event of any conflict between this Ordi-
nance and the provisions of any other ordinance,
including but not limited to the Franchise, the
provisions of this Ordinance shall prevail and the
provisions of any conflicting ordinance shall be
hereby repealed to the extent of any conflict.

SECTION 13. CONDITIONAL APPROVAL.

The City's approval of the proposed Assign-
ment granted by this Ordinance is conditional
upon the acceptance of this Ordinance by both
Michigan Broadband and Millennium. Such ac-
ceptance shall be demonstrated by each party
signing this Ordinance as set forth below. If
signed acceptance pages are not received by the
City for both Millennium and Michigan Broad-
band within thirty (30) days of the Effective Date
of this Ordinance, then this Ordinance becomes
null and void and the City's approval of the
proposed Assignment is of no effect.

SECTION 14. PUBLICATION AND EFFEC-
TIVE DATE.

This Ordinance must be published and re-
corded as provided in the City Charter and takes
effect on the date of publication, but not less than
ten (10) days after its adoption by the City Coun-
cil.
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Ayes: Habegger, Duff, Alderman, Parsons,
Barnes

Nays: None

Absent: None

Abstain: None

ORDINANCE DECLARED ADOPTED.

Dated: June 19, 2005

James E. Barnes, Mayor

Yvonne M. Miller, City Clerk

Introduced: June 5, 2006

Adopted: June 19, 2006

Published: June 25, 2006

Effective: June 29, 2006

Franchisee hereby accepts this Ordinance as-
signing the Franchise as modified herein and
agrees to all the provisions contained herein.

MICHIGAN BROADBAND, LLC

By (Name):

Signature:

Title:

Date: June , 2006

MILLENNIUM DIGITAL MEDIASYSTEMS,
L.L.C

By (Name):

Signature:

Title:

Date: June , 2006
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